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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

_____________________________________ 5
PRESCIENT ACQUISITION GROUF, INC.,
d/b/a Prescient Capital Corp.,

Plaintiff, C: CIV. ©298

VS . (FKC) (AJP)

MJ PUBLISHING TRUST, MJI-ATV
PUBLISHING TRUST and MICHAEL
J. JACKSON

Defendants.
_____________________________________ -

November 20, 2006
10:10 a.m.

DEPOSTITION OF RICHARD F. BRCOUDE, taken by
Defendant, at the offices of BAKER & McKENZIE,
1114 Avenue of the Americas, New York, New York,
10036, before Eleanor Greenhouse, a Shorthand
Reporter and Notary Public by and for fThe State

of New York.

GREENHOUSE REPORTING, INC.
363 Seventh Avenue - 20th Floor
New York, New York 1C001
(212y 27%9-5108

Greenhouse Reporting, Inc. (212)279-5108
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R.F. Broude
done such an analysis in this instance.
may answer.
I have not done anything like that
analysis here.

Well, tell me now, thinking about

MR. DAVID: Objection. Calls for

witness to speculate. You can go
ad.
I don't have an cpinion. I tThink
That's fine. If you don't have an

hat's fine.

Look at page 10 of your report. At
u refer to a number cf different
Do you see that?

Do you mean in the carrycver

Correct.

Yes.

Which of those do you think applies
se”?

Number 1, number 4, and generally

which 1s sort of a catchall.
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R.F. Brouds
My guestion ig, 1is it the most meaningful?
MR. DAVID: The Court will

ultimately determine that.

A, Fvery situation is idiosyncratic.
This 1s a very important consideration. In all
fraudulent -- pardon me, in all actual intent

transactions, 1s it the most meaningful
consideration? No.

o. In this particular transaction, 1s
it the most meaningful?

AL I'm not going to assign a ranking in
this transaction of which of the badges of fraud
present in this case 1s the most meaningful.
Certainly 1t ig a very important consideration.

o, Look at page 10 of your report. You
have three bullet points there; right?

A, Tes.

Q. The third bullet point is the one
apout reasonably eqguivalent value; correct?

AL You're right.

L]

Could vou please read the second
sentence aftfer those three bullet points?
a. "The third badge 1s at once the

mest subtle and the most meaningful.”
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R.F. Broude

Q. By the third badge, do you mean the
one relating to reascnably equivalent vaiue?

A Yas, counselor.

. Why, two minutes ago, did you tell
me that vou could not place a ranking on these
badges, and in yvour report, you said that that
was the most meaningfual?

AL The report is a more accurate
statement of my position.

0. Why 18 it the mest meaningful?

AL Because of the fact that before the
transactions occurred, a creditecr, including
Prescient, of the MJ Trusts, with a Judgment,
could have sought to satisfy that judgment from
the catalog in the case of the MJPT Trust, or
from the Sony -- or from the interest 1n the Sony
agreement, jJoint venture, from the other trust,.
Following the transaction, a creditor of the
Jackson trusts, including Prescient, would have
been unable to satisfy 1ts Judgment from the
assets which then repcsed in the trusts, which
were the beneficial interests in the New Horizon
Trust.

O. Is the phrase "reasonably eqguivalent

Greenhouse Reporting, Inc. (212)279-5108
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R.F. Broude
something that yvou read carefully or that you
reviewed less closely?

A. More towards the less closely than
the read carefully.

Q. Did yvou rely in any way on the
Sony/ATV operating agreement in forming your
opinion?

A No,

Q. If vou loock on page 11, the last
sentence on the page says, "Before the New
Horizon transaction, the Trusts cculd have sold
the assets which they owned." And then it
continues c¢n the top of 1Z.

What 1s the basis on which you make
the statement that the trusts could have sold the
assets that they had?

A. It was a general statement based
upon the ability ©of an owner to sell property
that the owner owns.

0. But owners alsoc can enter into
agreements that limit their ability to sell
assets; right?

A Correct.

Q. Did you review The agreements to
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R.F. Broude
which the MJ Trusts were party to see 1f there
were any such restricticns on their abllity to

b ~
>

sell assets?

A No, I didn't.
0. Do yvou think that's relevant to your
conclusion that the MJ Trusts -~ that The MJ

Trusts could have sold their assets prior to the
rafinancing?

A, Yes,

0. So why didn't you look at those
agreements to see 1f There were such

restrictions?

AL Because I didn't. I should have.
o The parenthetical on that same page
we were Jjust reading, that says -- let me Just

read the whole sentence so it will make sense.
"Refore the New Horlzon transaction, the Trusts
could have sold the assets which they owned
(being required to pay off the existing debt to
do =so, of course, unless the debit were assumed by
the purchaser).”

In the case of the Bank America

loans, could the debt have been assumed by tThe

purchaser without the consent of the lender?

PJ
b3
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R.F. Broude

Section 11, that has MJ Publishing Trust
identified as the additlonal debtor?

AL Yes.

0. Arnd 1n Exhibit 6, MJI-ATV is
identified as the additional debtor?

A Yes,

Q. And am I correct that in doing your
analysis, you did not take either of these
documents into consideration?

A Cn, vyes, that 1is correct.

Q. Let's stay on page 11, again, your
statement that prior to the transfer, a judgment
in faver of Prescient zgainst the trusts would
permit Prescient, as a Jjudgment creditor, to
execute upon the assets, the music library and
the 50 percent interest in Sony/ATV. Did you
leook to see whether There were any contractual
restrictions on the abllity of the MJ Trusts to
sell the catalcgs?

A No.

Q. What role did Warner Brothers Music
play in connection with the catalogs owned by the
MJ Trusts?

A I don't know.

Greenhouse Reporting, Inc. (212)279-5108
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2 involunzary transfer.

3 0. Is there a definition of involuntary
4 transfers or levies in Section 3.3, yes or no?

5 A o NO.

&) Q. Prior to the April 13, 2006

7 financing, there was a debt of $272 million

3 invelving the MJ Publishing Trusts and the MJ-ATV
9 Publishing Trust; 1s that correct?

O AL Yes.

11 Q. And as a result of the April 13,

iz 2006 financing, there was a new debt in place for
13 $300 million; is that correct?

14 A, Yes.

15 Q. Part of the $300 million went to pay

16 the original $272 million notes; 1is that correct?

17 MR. BLOOM: Objection. If yvou know.
12 AL Yes,
19 Q. The $272 million lcanr was antecedent

20 or pricr to the $300 million lcan; correct?

21 AL Yes.

22 Q. Under bankruptcy law, Section 272,
Z3 subdivision (a), fair consideration =--

24 AL Excuse me.

25 MR, ZAZLOWSKY: I think vcu mean

Greenhouse Reporting, Inc. (212)279-5108



R.F. Broude

Debtor/Creditor Law.

o Under Debtor/Creditor Law 272
subdivision {(a), fair consideration 1s given for
property or obligation when an exchange for such
property or obligation as a falr eguivalent
therefor and in good faith property 1s conveyed
or an antecedent debt is satisfiled.

MR, BLOOM: Was that a guote?

. Do you understand that to be the
law

AL If that's what the statute says,
that's what i1t says, counseil.

Q. And vyou agree with me that the use

of $300 million to pay a $272 million debt is, in

fact, a payvment of an antecedent debt within the

definition of Debtor/Creditor Law Section 272,

subdivision (a}?

A Yes
o In your report --

MR. BLCOOM: I'm going to give vyou
five more minutes. I know vou're tThe

second to go --
MR. WHITAKER: I really don't have

much more.
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